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Brief Overview on Bankruptcy Proceeding
Description

By Geda Yoseph, Associate at DMLF

Introduction

Bankruptcy is the death of a business organization. Just like a human being, business organizations
pass through different stages from establishment through registration, development, and bankruptcy
due to losses. Like entry, exits from businesses or activities for which they are licensed are also
subject to rules and regulations. When a business organization suffers losses or is declared bankrupt,
the law regulates how such an organization exits from the business. Bankruptcy law under the
Commercial Code provides the rules and procedures through which business organizations go when
they are declared bankrupt. A business organization is established by registration upon their exit from
business due to bankruptcy or any other reason registration of that business organization is canceled.
This material (Brief) is prepared to give a brief on bankruptcy law under the new commercial code,
which was adopted on March 25, 2021, by the Ethiopian Parliament. This brief also gives an overview
of existing rules, and regulations under the new commercial code.

Bankruptcy

Bankruptcy is the judicial process by which the debtor is found not able to meet his commitments
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towards his creditor. On the other hand, the Black?s Law Dictionary defines winding up as: “process of
settling the accounts and liquidating the assets of a partnership or corporation, for the purpose of
making distribution of net assets to shareholders or partners and dissolving the concern.” What one
can infer from this definition is that winding up presupposes a company or another business
organization where there are shareholders or partners. The Commercial Code did not define the
concept of bankruptcy. It simply dealt with the conditions of bankruptcy. There are two important
conditions that need to be fulfilled for the existence of bankruptcy. The two conditions are suspension
of payments and declaration of bankruptcy. In the absence of any of these two conditions there is no
bankruptcy. In other words, the two conditions are cumulative rather than alternative. The objective of
bankruptcy proceedings is to timely, efficiently and effectively organize the liquidation of the debtor’s
business, whether by piecemeal liquidation or by a sale of business as a going-concern, in order to
maximize the value of the assets available for recovery by creditors, to ensure for honest debtors a
fresh start after a full discharge of their debts and to provide for sanctions against debtors and their
management as well as creditors that are responsible for its bankruptcy.

Conditions of bankruptcy

Any trader who has suspended payments and has been declared bankrupt shall.be deemed to be
bankrupt. Suspension of payments shall result from any fact, act, or document showing that the debtor
is no longer able to meet the commitments related to his commercial activities.

Opening of Bankruptey Proceedings

Bankruptcy proceedings shall be opened upon the application of a debtor who has been in cessation of
Payments. Debtors who. have been'in cessation of payments shall at the latest within forty-five days
apply to court for the-opening of bankruptcy proceedings unless the debtor has already applied for the
opening of rearganization proceedings. Bankruptcy proceedings may also be opened upon the
application of:'a) persons who are jointly and severally liable with the debtor; b) one or more creditors
whose claim against the debtor is due and payable; c) a liquidator appointed to liquidate the debtor’s
business outside bankruptcy proceedings. In addition to his application, debtors shall submit
documents listed under Article 637(1) of commercial Code. These documents are:

¢ The last three balance sheets or financial statements of the business organization;

¢ A profit and loss account;

¢ A cash flow statement in order to demonstrate that the debtor is able to finance the observation
period.

¢ A list of commercial credits and debts to be collected, with the names and address of the
Creditors and debtors.

Where the debtor is not in a position to provide the Court for a complete set of documents, the debtor
shall explain the reasons in the petition. The Court may ask the debtor to submit any further relevant
documents and may ask any third party to provide such documents, in particular banks and public
administrations. The court may also initiate bankruptcy proceedings on its own motion where, as a
result of proceedings against the debtor, it is apparent that the debtor is in cessation of payments. The
court which has ascertained the debtor’s cessation of payments shall refer the case to the court that
has jurisdiction to order judgment of bankruptcy, which is the Federal High Court, in light of Article 11
Sub Atrticle (2) of Federal Court Proclamation No. 1234/2021. In addition to their application, creditors
shall submit documents listed under Article 637 Sub-Article (4) of commercial code and may suggest
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the name of the person to be appointed as trustee in bankruptcy. These documents are:

¢ Evidence that creditors have a due and payable claim that has not been paid;
e Evidence showing why the debtor was unable to effect payments;

¢ Evidence showing the reasons why the creditor, using ordinary civil procedures could not or was
no longer in a position to enforce his claims against the debtor;
¢ Evidence showing that the debtor is in a situation of cessation of payments.

Judgment of Bankruptcy
At first hearing, or, where appropriate, on receiving the report from the investigator the Court shall:

declare the debtor bankrupt;

appoint the supervisory judge

appoint the trustee in bankruptcy for the conduct of the bankruptcy proceedings

fix the date of cessation of payments, where the date has not been fixed in the context of
reorganization proceedings

PwnPE

A judgment of bankruptcy against a business organization comprising joint and several liability partners
shall result in the bankruptcy of partners; the assets of the, firm and- of the partners shall be dealt with
separately and the bankruptcy proceedings shall be conducted separately.

Notice to Creditors

Where an application for bankruptcy is filed by creditors, partners with joint and several liabilities or a
public prosecutor,.the Court shall notify the debtor of the application within seven days from the
application. The debtor shall, within twenty days from the receipt of the application, submit his reply
indicating-his agreement with or opposition to the application of bankruptcy. The debtor shall submit
the documents listed above and other supporting documents indicating whether he is in cessation of
payments. Where the debtor admits the cessation of payments, the debtor shall indicate whether his
business can still be eligible for reorganization proceedings or should go to bankruptcy proceedings.

Opening of Bankruptcy Proceedings after Death

A debtor, whose registration has been struck off the commercial register may be declared bankrupt
where such trader has been in cessation of payments within one year from the date he was struck off
from the register. Where the trader was not registered in the commercial register, he may be declared
bankrupt at any time after the cessation of payments.

Publication of Judgments

Bankruptcy judgments shall be publicized according to Article 648 of the commercial code. The
judgments rendered on bankruptcy shall be publicized by the registrar of the court by means of notices
posted at the entrance of the Court and by an exact publication in a newspaper of wide circulation in
Ethiopia. The court’s registrar shall ensure that the judgment rendered for opening reorganization
proceedings is entered in the commercial register in accordance with the relevant laws.

Conclusion
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Ethiopian Bankruptcy Law is the least known and hence the least practiced in Ethiopia. There have
been relatively few bankruptcy cases since the Commercial Code went into effect in 1960. This brief
provided a general overview of Ethiopian bankruptcy law under the new commercial code. Bankruptcy,
as a judicial process, passes through several stages and processes until the final process is finalized.
Different parties and bodies also participate in and conduct this judicial process; each of these parties
has their own respective duties and responsibilities in this process. This brief highlights the duties and
responsibilities of these different parties and bodies during this judicial process under the new
commercial code. Like entry, exit from business is also subject to regulation because, unless it is
strictly regulated, the interests of different parties may be affected; hence the law provides strict
regulation. This brief also provides a general overview of this regulation, procedure, procedure and
material required, and duties of each party during this judicial process of bankruptcy.

For any inquiries, you may contact us at info@dmethiolawyers.com

RESPONDING TO CHILD ABUSE AND-NEGLECT

By Dagnachew Tesfaye, Partner at DMLF The Alternative Child Care and Support
Directive Number 976/2023 by Ministry of Women and Social Affairs, October 2023,
incorporates a section namely Responding to Child Abuse and Neglect. The State is
given the.responsibility to respond to child abuse and neglect. The procedure of
reporting, ‘assessment, court approval, emergency...

June 30, 2024

Gold Purchase Price Adjustment

By DMLF The National Bank of Ethiopia has introduced an amendment Directive namely
NBE Amendment Procedure on Price of Gold Purchase No 1/2024, effective as of June
17/2024. This Directive is an amendment to a similar Directive number 3/2023. The
amendment Directive encompasses price adjustment for provision of gold in terms of its
weight and...

June 23, 2024
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The New Public Holidays Proclamation

By DMLF The House of Peoples’ Representative in its session on June 11/2024 enacted
the Proclamation to Determine Public Holidays and Celebration of Public Holiday
Proclamation Number 1334/2024. The Proclamation identifies 12 celebrated public
holidays that governmental and non-governmental institutions shall be closed for public
services. These public holidays and rest days are salaried days....

June 16, 2024

Membership to American Bar Association (ABA)

Partners to DMLF namely Mr.Dagnachew Tesfaye Abetew and Mrs.Mahlet Mesganaw
Getu are proud to announce the membership.to the American Bar Association (ABA).
We hope the ABA membership will provide us with professional advantages in building
networks for rendering life_ changing legal services for our communities.

June 9, 2024

The Madrid System for the International Registration
of Marks

By DMLF The Madrid System for the International Registration of Marks is a centralized
system that simplifies the process of registering trademarks in multiple countries. It's
administered by the World Intellectual Property Organization (WIPO). Under this system,
trademark owners can file a single application with WIPO to protect their mark in multiple
member countries. This...

June 9, 2024
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Ethiopian National Dialogue

By DMLF The Ethiopian National Dialogue Commission (hereafter the Commission) was
established by Proclamation 1265 /2021 ( hereafter the Proclamation). The Proclamation
was done as of 13th of January 2022. The term of office of the Commission is three (3)

years.The term of the Commission shall begin from the time Commissioners have been

appointed in accordance...

June 2, 2024
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